MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO.699/2016.

Gyaniram Sitaram Jibhkate,
Aged about 56 yrs.,

Occ-Service,
R/o Shivaji Ward, Gadkumbhli Road,
Gondia. Applicant

-Versus-

1) The State of Maharashtra,
Through its Secretary,
Department of Home,
Mantralaya, Mumbai-440 032.

2) The Dy. Inspector General of Police,
Nagpur Circle, Nagpur.

3) The Superintendent of Police,
Gondia. Respondents

Shri N.R. Saboo,, the Ld. Counsel for the applicant.
Shri S.A. Deo, the learned C.P.O. for the respondents.
Coram:- Hon’ble Shri Rajiv Agarwal,

Vice-Chairman (A) and

Hon’ble Shri J.D. Kulkarni,

Vice-Chairman (J).

Per:-Vice-Chairman (J)

JUDGMENT

(Delivered on this 11" day of August 2017.)
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Heard Shri N.R. Saboo, the learned counsel for the

applicant and Shri S.A. Deo, the learned C.P.O. for the respondents.

2. Vide impugned order dated 26.8.2016, the applicant,
the Assistant Sub-Inspector (A.S.l.) has been dismissed from service
as per the provisions of Section 25 & 26 of the Maharashtra Police Act,
1951 r/w Article 311 (2) (b) of the Constitution of India. The applicant
has claimed that the order being illegal, be quashed and set aside
and the applicant be reinstated in service on the post of A.S.1. with all

consequential financial benefits

3. The applicant entered the service of Police
Department as a Constable and was promoted to the post of Naik in
the year 1995. Thereafter, he was promoted as Hawaldar by an order

dated 3.7.2000 and thereafter as A.S.l. as per seniority on 29.5.2012.

4. One Smt. Sushma Gope who was accused U/s 302
of I.LP.C., preferred one complaint against the applicant and on the
basis of the said complaint, the applicant was kept under suspension
on 16.8.2016. Vide impugned order dated 26.8.2016 passed by the
Superintendent of Police, Gondia (R.3), the applicant was dismissed

from service and hence this O.A.
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5. According to the applicant, the impugned order
stands vitiated on the ground that the reasons for satisfaction to take
recourse under Article 311 (2) (b) of the Constitution is not mentioned
in the order. The learned authority also referred to the incident of
1984 and adopted erroneous approach in dismissing the applicant.
The authority failed to consider that after the incident of 1984, the
applicant was reinstated in service in 1987and thereafter he was
promoted to the posts of Naik, Hawaldar and then A.S.l. The reasons
stated for dismissal without holding a departmental enquiry, are totally
unsustainable and therefore, dismissal is illegal. The respondent
authority also did not even issue a show cause notice to the applicant
before issuing dismissal order and, therefore, no opportunity was given

to defend the case.

6. In the reply affidavit filed on behalf of respondent
Nos. 2 and 3, preliminary objection has been taken that the applicant
has not exhausted remedy of appeal as per Section 27 of the
Maharashtra Police Act, 1951. The applicant should have filed an
appeal before the Deputy Inspector General of Police, Nagpur Range,
Nagpur against the order of dismissal. In the alternative, the
respondents justified the reasons for dismissal and submitted that the

said dismissal is in the public interest. Earlier conduct of the applicant
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has rightly been considered. Earlier crime under Sections 354 and
509 of I.P.C. was also registered against the applicant and in fact the
applicant was punished in the earlier departmental enquiry. But mercy
was shown to him. It is stated that the allegations against the applicant
are so grave that it was not proper or in public interest to initiate
departmental enquiry against the applicant and to take action. His

immediate removal was necessary.

7. We have perused the order of dismissal. Allegations

against the applicant are very serious. The said order is as under:-

“J0E0 HEI0THh BISGR/RY  [IHFRIH ToreTehre, aueam
08T 9ol MATTAR 0. MW I AHC[RE HAAT JA
[Eelleh Q.¢.R028 Sl ATScarnd M d GONHIT 0Fel 3Hdmer [0
fo.00 AT Y AN JUEN MW UIOE. ILISNO. o/26 FoH 3oR,
0%, 3Y NG AT IAOOYHENS UlelBH HOTS IHTSHOT  HADAT
AEST R GUAT BTl MY BT Sdad ATFel “JATHS IFelell
Hed UM 3¢ 27 3 EIR 3EdT ARl JRAe ‘B Hedl
AEE SNl 3" 3 0geel AT JU8l AFem IRdE A
SR 3 JUIEled Sgel o I 9REh A ogoreier @1 77
dmeT IR AGel U8 HSNIUATAT DA Fell d ‘Ul 34
EMUT-G70T 1 STefdl ?  JO80 Weld 318Td 08V T er@adl &
?” 3 Dgcel. @A A0AT dBlel  AFel JRAT AT ol
MY [E G0, SARGHADIY dRR™ O0H Sdd AT STl 83e 33T
AT JUED usD O Wleh-3199 Sida 387 Ugel gHADAT dGET
[RITC Wil FYehdel] [0S e Wiefed  3IRIYT HABelehs Ugel JUED
gAY [T HIgT gAEHd. A AN0AT IS AT JRAT G160
dRRAE DAADY S9ell IHAT JUE0 aRReE 0HAT ldrell HIIA
dig0 SSddl. JINENd il O0RE AT 9 {@aTelETe
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AFeT I Hidd JUE0 IR H0lH H0T T A ETcerd
INaad Fel 318,

JUED Y9I {@alelHlel ARl IR @ed ol 0T
AT AOSM0YE, HFT T 3elHeh INGIAEEd MEId HBell 3R
AT Hel MY B HSNT SHREERE EIIT  d0 REHR
JARIEIDY aETNg 90, IS0, 98 /26 $0aT @held  34¥, $oR
JIOATOT  J[OFT STeel 0T el g, Hed [U0ATd JUEd
31eeh O 3Tell 3 02F 00 01T SSTRIRO Sien3 Y IMEAT
Tl gA OTMRTeRE HIos! HoY aefl 3¢, HWel I[u0da
dUrEd  gAREDNY HR QUdT N0 S0A  0ArTerTd
JAUEDIIY GINRIYYD HIEX H0ATT 3T 378,

GHADAT 3T AR UMDY, AiS-09e d =AmS
HUGAADNAT  IOFITRD SRS BHST FOMMAT d dSC AANEAH
FOMET ST00AT [HEY AMNIAHEIY  00H0Y RO0Ad 30AHD
Qe Gelrdl OEAT AGE el 3¢, JUE0 9o Sordroam
HIIGT EIUNMAT JNUTATT HgIieh BISiGR [0l 31780 Yol
I@aTelElel  ABel JRU0AT  3{Egidar INGEFer ud, Yo
HHOITAT HRONGNA YHSO d UTHROITA Gr@qed  gogl Ed Fiad
eI 0T AR J0S0YE,  3elde d 0RO 0F090AT Teatn
[HEY HET JUcdT, 0IIJGT JOAT IeT dil VY I ®IOSR T
JAJEINY  FOR  FRAQASI Hdesd Edl 3Med. gAY <
0RY INGdd GlellH HALAW AT 3G [—HS Greld
ColOAT OEHT 8T Wgdel 3 d9d RIOTE0Y el QIR
SCATHT STell 3718,

JHDIT 37 DHROAT AHS HUIAA0IT  d IR0
ngMoar MR IRPETHS FIDHADT  SFAdAIT 3RO I g
AT G AT STel0 A, 0T Gl Golldhged  HET g
AT HIO UM STSTEGR 3¢ [T Wil Geflailel gHOAT HRO AT
GIelBd HHTTAET YIelld I@aTldlel ARl 3R 3RdT diedd odr
HEMERTET gOM9Ye a7 defl 30 Siddell  DEHEE
[F0GTE &I0T $olT Sel 3. gHDAT 372 0FHROAT IHRd 0T,

AR g HTERD IRGAdHS JHAUGGA SATHHAIY [HEhNT g
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GEAd [HHATHT SITell 3 Gl Goltd dil THeT HIHAR SId dreTd
3R,

qdUgl  ITqaD HSRT fAO0ATADY MOATTeAeR AHUREH
AT HeT 2/¢8 ADY F. AT AT Bl A0 HAY GrETed
[HIIT ARMKS HY O0UMES Fel @ld 0T HSHE JHIENNY
EHATENT dihell 3 AT FIgT <rhul (Removal from service)
[F RIOT SO0ATd 370 8. JU80 HeX RIDEN0G delel 31Tl AT
Qi 3YAGIHRD &, oeTql 9RO 0 #ARE  Jdd AT e
AgrEdTesh, A, HIs Il FeIdel  gld. JU80 AHAHS AL
ol 0T eIl 31STEY AMHATH [EDAT FIERMIATIT JUE el 2’¢
ADY A A GelOUMEA  HI0ATT 3HTel 3Hel R0 JOB0 FAR O
HAW oA AY SEded [ Hldd ARIRS HeY  00UTH
SIS JHAIAT QT HBIWHADY AED V0T 3M0AT - 37Ted.

gADAT 39N0T A Ude, HAAMUS FARD g
IR d YOIOUG 0RO RGO HIUMAED  OHRT OTAHS
el /| EHRENT Dkl 0T dhEdiidd 3T SRR 80
X A0 MSId ABT IRW F d0RER 31T JOgl  0dd:
[Phdl q:HIJZIT HIOERTHAHRYMd [EOATIY qdld d sS4l 3'1TU'E'|' ﬂ?aTEIZIT
Al ME0AT Aol Sfidfinar gooar=lt odr HATET Hoardr
arenTAr g, JHT YaBHed  Ugdr JUgl Sdld AKe IRdH
UHS0 T UHITARN SEEIAT d JAUEIIUATN  SOATITgeT [Hell
WG HOATA IC ADTAT g, HeX DFUM Tae | Jogiidh
FIGYdH [HING Odl FEEHS EAOIT 0H  JAIEINYG
mEHETT dled= 00 I araEYer 9R 98U [ag0 A90ITETed

A1l @Y SArern 3778,

qUe0 $ERT § TEET  FI0ET 9o g 3N UTIAaY
SFIRITT 3T ol 0T RIT IO, F0T, AHeh - IdeIaT g
YUINYE I[0geTRO 0F0T0AT aT$iR HRGRIMAT ATESIHER JHAT! el
Golldlel |l IS °Tef, AU AR/ Seeh 00U 3¢, g
30T R FGI0 JHDTT AHS TN HAMYE Fdel g
AR 8T gornue  I0gerR0 0gM= |10 &d 3rge o quiE:
[EOETETE0 dled 3¢, JADIMEROAT 09RO gl HeATd  STe3eTommT
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Qe HAOIENE RIOAS0Y 31T Gld olld 0T SJ0T
AATSS  d AMGOO0TT O 3§, JUg0 el 0AT AT IR,
Hacadlier & 07 WEEROAT FO0ATAT  JADAT  HEHAEIOAT
AWl JHUMENOY FHON HIRAEEN 0T Hell HE0Th dled. [T
HIWI JADAT 30T Aeh IErTAANTT g IOgIRO 00 0T
IRG@TETEd Al WIAHOATOT RN HEHT I 38,

HEHA_HATRA
Y, . B UCH-HoIdes, Gell 3E0 &, IAMEAT, AR
il JRIEIH, R8¢ AT FHIH B T K d9d ARGY 0T
UeAT FhelH 3%% () (@) O0IR  HAT 0O HOIATT HTOoAT

HEARTET a9 0 JUENE gAY HEIHE W “Udcfe] SSdWH]
(Dismissed from service) [ RMT &d 3Tg.”

8. Perusal of the aforesaid order makes it crystal clear
that the allegations against the applicant are grave in nature and the
said order is self-explanatory. The learned CPO submits that the
order has been passed in the public interest as per the provisions of
Article 311 (2) of the Constitution of India r/w Rule 27 of the

Maharashtra Police Act, 1951.

9. The learned counsel for the applicant submits that no
opportunity was given to the applicant and even a show cause notice
was also not issued to him before dismissal. It is further stated that,
no reason is given as to why the competent authority came to the

conclusion that initiation of departmental enquiry was not justified.
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10. The learned C.P.O. invited our attention to Rule 27 of

the Maharashtra Police Act, 1951. The said rule reads as under:-

“27. Appeals from orders of punishment.

An appeal against any order passed against a
Police Officer under section 25 of the rules or orders
thereunder shall lie to the State Government itself or
to such officer s the State Government may by
general or special order specify:

Provided that, a punishment shall not be
enhanced or more severe punishment shall not be
awarded in appeal, unless notice to show cause
against such enhancement or, as the case may be,
more severe punishment, has been given, and any
cause shown thereon has been considered.”

11. From the aforesaid provision under Rule 27 of the
Maharashtra Police Act, 1951, it is clear that the Police Officer against
whom any order is passed may file an appeal against such order. The
applicant has not exhausted the said remedy and has directly

approached this Tribunal for his grievance.

12. In response to the contention that no opportunity was
given to the applicant before issuance of the dismissal order, the
learned CPO has placed reliance on the judgment delivered by the

Hon’ble Apex Court in Civil Appeal No.6814/1983 Union of India and

another V/s Tulshiram Patel, Civil Appeal No.3484/1982 Union of

India and others V/s Sadanand Jha and others, Civil Appeal

No.3512/1982 Union of India and others V/s G.P. Koushal reported
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in (1985) 3 SCC 398. While considering the scope of Article 311 (2)

of the Constitution, second proviso, the Hon’ble Apex Court has held

as under:-

“Considerations of fair play and justice requiring a
hearing to be given to a government servant with
respect to any of the major penalties proposed to be
imposed upon him do not arise when the second
proviso to Article 311 (2) comes into play and the
same would be the position in the case of a service
rule reproducing the second proviso in whole or inpart
and whether the language used is identical with that
used in the second proviso or not. The second
proviso is based on public policy and is in public
interest and for public good and the Constitution
makers who inserted it in Article 311 (2) were the best
persons to decide whether such an exclusionary
provision should be there and the situations in which
this provision should apply.

The disciplinary authority will have to take into
account the factors referred to in Challappan case
viz. the entire conduct of the delinquent employee,
the gravity of misconduct committed by him, the
impact which his misconduct is likely to have on the
administration and other extenuating circumstances
or redeeming features. But this the authority will have
to do ex parte. In this view of the matter the addition
of the phrase “the disciplinary authority may consider
the circumstances of the case and make such orders
thereon as it deems fit” in Rule 14 of the Railway
Servants Rules, Rule 19 of the Central Civil Services
Rules or Rule 37 of the CIST Rules would not create
any inconsistency with the second proviso to Article
311 (2) which does not contain this phrase. Having
regard to the meaning of the word ‘consider’ used in
the context of the aforesaid phrase, the view taken in
Challappan case that an objective consideration is
possible “only if the delinquent employee is heard and
Is given a chance to satisfy the authority regarding
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final orders that may be passed by the said authority”
IS not acceptable.”

13. The learned CPO also invited our attention to the
judgment delivered by the Hon’ble Apex Court in case of Ved Mitter

Gill V/s Union Territory Administration of Chandigarh and others

reported in (2015) 8 SCC 86. In the said case, the Hon’ble Apex

Court while considering the scope of Article 311 (2) of the Constitution
second proviso (b) as regards dismissal without enquiry has held that
validity of such proviso is to be determined on the basis of whether
three ingredients of Article 311 (2) second proviso (b) are satisfied. It
was further observed that the validity of dispensing with the
departmental enquiry is not dependent upon the holding or not
holding of criminal proceedings against the dismissed persons---
Once the parameters stipulated in clause (b) of the second proviso to
Article 311 (2) of the Constitution are satisfied, the dismissal cannot be

assailed.

14, In the said judgment, the Hon’ble Apex Court has

also observed as under:-

“It is necessary to notice parameters laid down by
the Supreme Court for invoking clause (b) of the
second proviso to Article 311 (2) of the Constitution.
The norms stipulated by the Supreme Court for the
said purpose, require the satisfaction of three
ingredients. Firstly, the conduct of delinquent
employee should be such as would justify one of the
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three punishments, namely, dismissal, removal or
reduction in rank. Secondly, the satisfaction of the
competent authority that it is not reasonably
practicable to hold an enquiry as contemplated under
Article 311 (2); and thirdly, the competent authority
must record the reasons of the satisfaction in writing.”

15. In view of the aforesaid observation of the Hon’'ble

Apex Court, in the case of Ved Mitter Gill VV/s Union Territory

Administration of Chandigarh and others reported in (2015) 8 SCC

86, itis necessary to see whether the order in the present case shows

such ingredients.

16. The impugned order has already been reproduced.
In the first para of the said order, grave allegations against the
applicant have been made from which it seems that the behaviour of
the applicant was not that of a prudent public servant. He has acted in
an indecent manner and in fact has crossed all the limits of decency.
Order states that the behaviour of the applicant was not only indecent,
but it was condemned by everybody. If the persons behaving in such
an indecent manner, are allowed to work in police force, it may malign
the image of the police force in the public. It seems that the applicant
misbehaved with a lady prisoner and considering the post held by the

applicant, such behaviour cannot be accepted.
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17. In the impugned order, details of misbehaviour of
the applicant has been narrated and it seems that this was not the only
incident as regards misconduct of the applicant, but on the similar
charges he was earlier removed from service, but was shown mercy
and was reinstated. The alleged misbehaviour must have caused
feeling of shame and insecurity, in the minds of girls and the ladies
against the police department. The order also shows that there is
every possibility that the applicant may bring pressure on the
complainant as well as witnesses and may also give threats and
tamper the witnesses in case regular enquiry was held could not be
ruled out and, therefore, it was necessary in the interest of public not to
initiate any departmental enquiry against the applicant. The competent

authority seems to have rightly considered this aspect.

18. Perusal of the impugned order thus clearly shows that
the competent authority has considered all the facts and circumstances
and all the three ingredients which are required under Article 311 (2),
seems to have been in existence. We are, therefore, satisfied that
there is an ample evidence on record to show that the conduct of the
applicant / delinquent may result in one of the three punishments viz.
dismissal, removal or reduction in rank. The competent authority has

recorded the reasons as to why it was not reasonably practicable to
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hold an enquiry against the applicant and such reasons have been
recorded in writing.  Thus all the ingredients as contemplated under
Article 311 (2) for invoking the said clause i.e. under Article 311 (2) (b)
of the Constitution of India are incorporated in the impugned order.
That satisfaction is the discretion of the competent authority and it
would not be proper for this Tribunal to interfere or to trespass into the

discretionary limits of the competent authority.

19. The learned CPO submitted that the applicant should
have filed an appeal against the impugned order, since impugned
order is passed under Article 311 (2) of the Constitution of India r/w
Sections 25 & 26 of the Maharashtra Police Act, 1951. In the order
itself, it was intimated to the applicant that he may file an appeal
against the order of dismissal before the Dy. Inspector General of

Police, Gadchiroli, Camp at Nagpur.

20. As already stated, Section 27 of the Maharashtra
Police Act, 1951 states that an appeal against any order passed
against a police officer U/s 25 of the Maharashtra Police Act, 1951 or
the rules or order thereunder shall lie with the State Government or to
such an officer as the State Govt. may, by general or special orders

specify. Admittedly, the applicant has not preferred an appeal against
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the order of dismissal and, therefore, he has lost the remedy of appeal

for the reasons best known to him.

21. On a conspectus of discussion in foregoing paras, we
are, therefore, satisfied that the impugned order of dismissal of the
applicant is self explanatory and while exercising the discretionary
powers under Article 311 (2) of the Constitution of India, the
competent authority has considered seriousness of the matter, so also
all the ingredients that are necessary to be considered for invoking
such powers and, therefore, we do not feel it necessary to interfere in
the powers exercised by the competent authority. We, therefore, do
not find any fault in the order of dismissal of the applicant, which was
necessary considering the conduct of the applicant and in the interest
of public, so also in order to maintain high moral status in the police
department in the eyes of the public. Hence, we proceed to pass the

following order:-

ORDER

The O.A. is dismissed with no order as to costs.

(J.D.Kulkarni) (Rajiv Agarwal)
Vice-Chairman(J) Vice-Chairman (A)

pdg
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